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First, it is important to recognize that in 
the large urban centers that process hun
dreds of thousands of arrests per year, 
going to and appearing at court is a sub
stantial commitment of time and 
resources. Defendants often must travel 
significant distances even to get to court, 
as defendants may not reside in the 
county in which they are being prosecut-

those used by police to obtain confes
sions. One key factor is that defendants 
are isolated. While family and friends may 
show up for an arraignment or another 
early appearance in a case, out defendants 
in criminal cases virtually always make 
their later appearances alone, often 
spending entire eight-hour (or longer) 
days in highly policed, hostile environ-

"Representative government and trial by 
jury are the heart and lungs of liberty." 
- John Adams

ed. Moreover, defendants, particularly 
the vast majority of them who are repre
sented by public defenders, must not 
only appear first thing in the morning 
but also wait for the court, the prosecu
tion and, last but not least, their own 
attorney to be physically present before 
their case can be called. That such 
requirements play an important role in 
coercing outcomes in these cases has 
been noted by the Civil Rights Division 
of the U.S. Department of Justice. 14 

Indeed, over time, such practices 
used by courts and prosecutors to obtain 
guilty pleas come to closely resemble 

ments. Anyone who has been charged in a 
criminal courtroom will likely recall 
repeated pronouncements concerning 
cellphone use, headwear, and eating and 
drinking. "In" defendants are even more 
isolated, and face even longer days, that 
frequently begin before dawn and end 
long after sunset as they are transported 
from jails to attend the two- to three
minute long court appearances at which 
they are constitutionally entitled to be 
present. Removing people from their 
social matrix and holding them in places 
that constantly remind them of the power 
of the state over their lives deprive them 
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of allies and serves to enforce the inclina
tion to yield to the authority of the state. 15 

Exhaustion and hopelessness simi
larly work to wear down the criminal 
defendant throughout the pretrial 
process. While criminal defendants await
ing trial are not exposed to the same type 
of relentless pressure and intense confine
ment as subjects of police interrogation, 16 

defendants are faced with months and 
often years of a psychologically taJCing 
pretrial process. 17 Looking over yet anoth
er packed courtroom, yet another missing 
public defender, yet another prosecutor 
who has "lost the file" requiring the case 
to be adjourned weeks or months into the 
future has a nontrivial effect on decision
making. Simply put, by not only extend
ing the process but undermining any 
confidence that the process will lead to a 
just outcome, these malfunctioning crim
inal justice systems encourage guilty 
pleas, particularly from those defendants 
who are innocent or have potentially per
suasive defenses at trial. 18 

Finally, as is the case with confes
sions, pleas are frequently sold to 
defendants as the best alternative to an 
otherwise intractable situation. Just as 
police officers make promises of 
leniency or immunity from prosecu
tion in exchange for a confession, 19 so 
too do prosecutors either in open court 
"on the record" or in the courthouse 
hallway offer an escape route. Faced 
with the prospect of continuing to 
indefinitely "fight their case" within the 
confines of a system in which they have 
little confidence, such plea offers may 
genuinely seem like bargains, even if 
they involve substantial fines, criminal 
records or even possible imprison
ment, compared to the alternative. 

Three months had passed since 
I had assured my client that 
the case would have to go to 
trial or be dismissed in the 
"next couple of days." 

"It's not your fault," he said in 
the hallway, squeezing my 
shoulder. "I know you wanted 
to try the case." He shook his 
head. "But I just can't. I can't 
keep coming back." 

The prosecutor had not, in 
fact, been ready on that day 
three months earlier. But when 
he filed a "certificate of readi
ness" the following day, the 
court honored it and "stopped 
the clock." And that was all my 
client could take. 

Tl-IE CHAMPION 
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When I spoke to him a year 
later, he had no regrets. The igni
tion interlock device that was 
installed on his car was much 
less intrusive than he expected. 
Once he had taken the plea, 
Connecticut had restored his 
driving privileges, at least for the 
purposes of getting to and from 
work. While he was not happy 
with the fines or the fact that he 
had a criminal record, and he 
was frankly shocked at the effect 
his plea had on his insurance 
rates, he had no regrets about 
taking the plea. 

As Justice Goldberg observed over 
50 years ago, "a system of criminal law 
enforcement which comes to depend on 
the 'confession' will, in the long run, be 
less reliable and more subject to abuses 
than a system which depends on extrin
sic evidence independently secured 
through skillful investigation."20 So too 
with plea bargains. While they offer 
advantages to every participant in the 
criminal justice system, including judges 
and public defenders who avoid the 
expense and time required for trial, 
jurors who do not have to sit and con
sider the evidence, police and prosecu
tors who obtain their desired outcome, 
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and even defendants, who may do better 
with regards to their case and their life as 
a whole, there can be no question that 
there is a real cost to society. With less 
and less scrutiny paid to the actions of 
police and prosecutors, the distance 
between "probable cause" for arrest and 
"proof beyond a reasonable doubt" for 
conviction gets narrower and narrower. 
Any system that treats an arrest as equiv
alent with guilt of the underlying offense 
moves inexorably toward not being a 
system of criminal justice at all. 

Solutions 
What solutions are there? As 

already noted, one simple step is to 
allow "out" defendants to appear tele
phonically, or not at all, for most of 
their court appearances. While this will 
not remove all the strain associated with 
"fighting a case," particularly the emo
tional strain of facing the prospect of 
conviction and incarceration, it would 
certainly make it more practical for 
defendants facing criminal charges to 
fight them. Another partial solution 
that is already being embraced in many 
courts is pretrial diversion. By reducing 
the number of cases in the system, and 
disposing of them without criminal 
consequences, the court system should 
have additional resources to deploy to 
those cases that can and should be tried. 

It is this lack of resources that 
drives many of the pleas that are taken. 
Lack of judges to try cases, lack of pub
lic defenders to defend them, and even 
prosecutors to weigh and evaluate cases, 
all lead to an unhealthy reliance on the 
probable cause for an arrest as sufficient 
to determine guilt. Ultimately, a "just" 
system of criminal justice is not cheap, 
but protecting the life and liberty of its 
citizens, and maintaining an effective 
check on police power, are fundamental 
to protecting democracy. 

There is considerable reason for 
hope in this area. As one example, the 
New York State Legislature in April 
2019 passed into law sweeping criminal 
justice reforms. Among the many 
changes, the legislature mandated 
much broader discovery for defendants 
in criminal cases, giving them more 
and earlier access to records of investi
gatory agencies, witness statements, 
and more. The new laws also provide 
for stricter protocols for prosecutors 
trying to "stop the clock" on speedy 
trial protections, preventing prosecu
tors from answering "ready" before 
complying with discovery require
ments and requiring judicial inquiry 
into statements of prosecutorial readi-

ness. The law effectively reverses the 
presumption of detention for most 
crimes. Police must issue desk appear
ance tickets (which allow defendants to 
voluntarily appear for even their first 
court appearance) and judges must 
permit release without monetary con
ditions for most defendants, excluding 
only those charged with the most seri
ous felonies and certain other, mostly 
sexually motivated, offenses. 

And it is not just New York. With 
the passage of the federal FIRST STEP 
Act in December 2018 with broad 
bipartisan support, it seems like the 
tide has finally turned toward substan
tial criminal justice reform, with 
efforts being made nationwide for 
state legislatures to take "first steps" of 
their own. NACDL is playing a promi
nent role in these efforts, with its Trial 
Penalty Recommendation Task Force 
continuing its work to achieve the 
goals set out in the report. 

Conclusion 
Jury verdicts, and the trials that deliv

er them, are a vital check on police and 
prosecutorial power. In the memorable 
words of John Adams, "[r]epresentative 
government and trial by jury are the heart 
and lungs of liberty. Without them we 
have no other fortification against being 
ridden like horses, fleeced like sheep, 
worked like cattle, and fed and clothed like 
swine and hounds."21 America needs more 
judicial control over sentences, more con
sideration of the experiences of persons 
charged with crimes, better and more 
transparent rules governing discovery, 
and speedy trial protections with teeth. 
These reforms will restore the vital protec
tions to the country that trials provide. 

© 2019, National Association of 
Criminal Defense Lawyers. All rights 
reserved. 
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